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1. INTRODUCTION

B, The development of modern means of communication has spurred the pro-
& cess of globalization. Transactions between parties from different coun-
- tries are more prevalent now than ever before, and the Internet has blurred
B the borders between nations, transforming the worid into a global village.
BB Asjurists, we are concerned with the impact that technology and globaliza-
S tion should have on the law. ‘
¢ Theinfluence of globalization can be seen in all areas of the law. For ex-
PE ample, censorship and restrictions on the freedom of speech have become
g less effective, and the imposition of legal restrictions that cannot in reality
BB be enforced is never wise. The possibility of direct communication be-
W tween artists and the end users, could change copyright law. In this talk, 1
& discuss the influence of globalization on commercial law, with a particular
g focus on Israeli law.
¥ The law defines rules of behavior, and sanctions in case these rules are
E violated. In order for these rules to be applicable and for people to uphold
k' them, the legislator must tailor the law to the cultural characteristics of the
b population. This is true not only of criminal law, but also of civil law,
 namely, the law of obligations, property law and commercial law. For ex-
i ample, under English law, satisfaction of an obligation by a third party
k. does not cause the obligation to expire. This is because English culture does
e not approve of third party intervention. English law perceived a contract as
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eading. such as sale, agency. carriage of goods, negotiaple instruments,
o uarantees. insurance. as well as companies and partnerships.
Concerning the question of whether to consider commercia! faw as a
arate branch of law, there is 2 distinction between countries with a tradi-
:on of continental law and those intluenced by the English common law.
ommercial law in Continental legal systems is regarded as a distinct
nch of law, covering special enactments applying to businessmen and
commercial transactions. In various European countries, there exists, in
ddition to a civil code, a comprehensive commercial code dealing with
common transactions on the commercial level, such as agency, carriage of
ods by sea or land, etcetera. These topics are also handled by s§parate
court systems. This method creates a dual system of lf:x\afrs, so that in Ggr'
:man law, for example, there are separate systems of civil anq csamm.ercfial
agency, and so on. Criteria must therefore be established for dtstlngulsh'mg
 commercial transactions from civil transactions, and then the appropriate
law must be applied to each. In common law cogntries, commercial law 1s
o longer a separate branch of law. Actually, until the seventeenth century,
e Law Merchant existed outside the scope of English common law, and
" was also dealt with before special tribunals. From th? beginning of t.he
ighteenth century, it gradually ceased to exist as an independent entity
and was merged with the common law. :
In the United States, there is a comprehensive enactment known as the
Uniform Commercial Code (U.C.C)), which deals with a number of fur}(:!a-
mental transactions, such as sale, bills and checks, bills of lading, securities
and secured transactions. The U.C.C. has been an outstanding success,
. having been adopted by the legislatures of the differc.ant states of the Uni.ted
States. It includes the most detailed provisions, its aim being the reduction
" of uncertainties that derive from general provisions, thereby reinforcing l-e-
£ pal certainty. The American code differs from the European commercial
E. codes in that it does not relate to commercial law as a separate branch of
law. The American code does not distinguish between civil and commer-
E cial transactions, nor does it lay down different standards for businessmen
Eand others, nor, needless to say, does it establish a separate court structure
k for commercial transactions.

¥ .

existing only between the two parties that executed it, and until recently
did not recognize third-party-beneficiary rights. Under Israeli law, on the
other hand, an obligation can be satisfied by a third party, unless the obli
gation is intrinsically personal. Also, the law of obligations in Israel p -_'
vides that where the implied intention of a contract is to grant rights to a;
third party, that party is entitled to sue the obligor and demand satisfaction
of the obligation. ' ¥
Globalization exposes people to different cultures and narrows the cul:
tural gaps, but does not erase them altogether. It is therefore unadvisable, 13
believe, to impose the same commercial code in different countries. Thein- 3
evitable result of such uniformity would be that strong countries would$
dominate small ones that do not have as much political strength. This could
undermine the local culture and injure national pride, and conscguently, S8
cause people to feel alienated from the law. E
I believe that a distinction should be made between areas of the law iny
which most of the trade is between parties from different countries, and ar- 3
eas of the law where most of the transactions involve parties from the same
country. This is why it would make sense to have uniformity in the areao 3
international trade, which, to the best of my knowledge, is indeed the case; 3
the Uniform Customs and Practice for Documentary Credits (UCP500), §
which regulates documentary credit, its independence from the underlying 3
transaction and the exception for fraud on the part of the beneficiary, has 3
been adopted by many legal systems. 3
My focus is on the influence that globalization has had on Israeli law. Is- i
rael is 2 small country with 2 large immigrant population, and the influence
of other cultures has been immense. In this talk, I describe the origins of Is- 3

rael’s commercial law and the influence that different legal systems have ¥
had on it. 3

II. COMMERCIAL LAW-GENERAL

The term ‘commercial law’ does not carry an unequivocal meaning in 3
legal theory, nor does it have a uniform sense throughout the various legal 4
systems. In Israel, the term is, in practice, rarely used to denote a special :
branch of law. For example, in contrast to most Western countries, there s §
no independent course entitled ‘commercial law’ offered in the Israeli law:
faculties. In England, for example, various topics are taught under this §
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"'"code would synchronize the various fields of law, as opposed to the exist- -
Fing body of law, which contains conflicting provisions between legislative
B acts that were adopted at different times. No specific legal system domi-
¥ nates either the current body of law or the proposed code.
To conclude, Israeli commercial law is influenced mainly by English
F law, and to a lesser extent by the laws of various European countries, espe-
F cially Germany. America', law has not served as a source for any complete
e picce of legislation, but did inspire some sporadic provisions. In practice,
¥ ramely, in case law, however, American law has had notable influence
B over Israeli law.
B Isracl’s laws are short and laconic, and do not determine detailed ar-
B angements for routine commercial affairs. Since, by and large, Israeli laws
 define standards rather than rules, case law plays 2 central role. In this
sense, the Israeli system resembles common law more than the Continental
stems, where codes and statutes are more decisive than case law.
¥ Israeli case law uses comparative law more than other legal systems.
' Since Israel is a small country, the courts often encounter issues that have
f not yet been addressed and for which no Israeli precedent exists. When a
 legal issue first arises or when the Supreme Court considers setting astde
| 20 existing precedent, the court often considers the way in which the same
b issue was resolved by other fegal systems. Reference to comparative law is
. not obligatory, but serves as an inspiration for the interpretation of Israeli
g law or for creating a precedent where the law is silent. It is in this respect
g that American law plays a key role. The courts review the law on such is-
E: sues in the various states, even though American law may not have been
f the basis for the Israeli legal provision under debate.
& The US legal system is more frequently cited than European systems or
 cven English law, which was a substantial source of Israeli legislation.
E There are several reasons for this:

£ First, Israel is heavily influenced by the US in many fields. This influ-
P ence is enhanced by the strong diplomatic relations between the two coun-
g tries and by the close commercial ties created by the hi-tech sector, which
¥ is Israel’s leading industry. American influence is also visible in the con-
b cumer culture and in the way Israelis spend their free time. While Israel is
E peographically part of the Middle East, bordering Arab countries, itis the
¥ West, primarily the US, that has been a dominant influence.
X Second, many of Israel’s leading jurists received their legal training in
R the States. Most law professors in Isracl completed their LL.M.s or doctor-

ITI. ISRAEL] COMMERCIAL LAW — GENERAL

My talk deals with commercial law in Israel in general, and willconcen- §
trate on the law of secured transactions as a main example. At first, I will
give a general survey of the Israeli commercial law.

Israeli law has been influenced by twentieth century English law, and §
thus does not have a distinct branch of commercial law. In principle, Isracli 3
commercial law is derived from two sources: English law and European f -
continental law. Before Israel independence it was under British Manda-
tory rule between 1917 and 1948. During that period a number of enact- 3
ments were passed regulating wide areas of commercial law, such as com- -
panies, partnerships, bankruptcy, banking, and bills of exchange. These 1
enactments were copied from the comresponding English statutes. Afterthe )
State of Israel was established, these enactments remained in force. It is in-
teresting to note that while far-reaching reforms have been carried outin
England in various fields, such as bankruptcy, Israeli law in this field has
remained rather static and is thus based on English statutes that are today
obsolete in England. -

From 1965 until 1980, the Israeli legislature passed various statutes cov-
ering the principal areas of civil law, For various reasons, a single, compre-
hensive code was not adopted. Instead, the legislature enacted various stat- 1
utes one at a time. These statutes include, inter alia, the following: the
Agency Law, 1965; the Security Interests Law, 1967, the Sale Law, 1968;
the Hire and Loan Law 1971; the Contracts (Remedies for Breach of Con- 1
tract) Law, 1970; the Contract (General Part) Law, 1973, etcetera. These }
statutes, influenced mainly by European Continental law. Although they
deal with the fundamentals of civil law, they actually form a considerable
part of Israeli commercial law because there are no special laws relating to 1
commercial transactions. The new civil legislation was enacted in stages, k
and was influenced by more than one legal source. There was no overall }
harmonization among the various statutes. 1

About a year ago, the Israeli Ministry of Justice published a proposai for 3
a comprehensive civil code that contains more than 1,000 sections. The 1
proposed code addresses a wide range of civil and commercial aspects of
the law, such as torts, unjust enrichment, contracts, sale, lease, gifts, guar- ;
antees and bailment. This code is meant to replace all of Israel’s civil laws,
which were not enacted as an integral system but one at a time. The new i
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ates in the US. Their writings, which are cited in case law, are heavily in- '

fluenced by US law.

Third, the Uniform Commercial Code, which governs commercial af
fairs in the American states is very detailed. The UCC is designed to en-
hance certainty, which is critical in commerce. Thanks to the high level of &
detail, the UCC often provides solutions to questions that come up in Is-

raeli case law.
Fourth, in the 1950s and 1960s, following [srael’s establishment, most

of the leading Israeli jurists had emigrated from Europe and were thus fa-

miliar with the European languages and legal systems. Nowadays, English
is the only foreign language that most judges, academics and leading attor-

neys can read. Most of them learn about the Continental legal systems i

through English texts. Understandably, most comparative studies refer to
the US and England. Paradoxically, legal provisions that originated from
German law, for example, are now interpreted according to the An-
glo-American system.

Fifth, about twenty years ago, Israeli case law was revolutionized. For-
mality was abandoned, and judgments are now often based on value-sys-

tem reasoning. For example, in the interpretation of the law, the 1 3 . \ i
& P P ' > the language 3 f ing up or for receivership of the company.

of the law is secondary to its purpose. The same expression can be inter-
preted differently in different contexts, as required by the purpose of the
law. The values of Israeli society play an important role in identifying
the purpose of any given piece of legislation. This approach brought Israeli

law closer to American law; while English law seems 1o lean toward a more ,

formal interpretive approach, American courts are less formal, and can
therefore more readily inspire Israeli law.

I started by saying that the law is closely linked to local culture, and pro-

ceeded to explain the influence that American law has had on Israeli law. 3
This begs the question of whether the adoption of American legal norms is
consistent with Israeli culture. Before examining this question, I must ex- §

plain that there is continual tension in many ways in Israel, between two

cultures: traditional Jewish culture and Western culture, represented pri- -

marily by American culture.

The Jewish people, which constitute a majority of 80% in Israel, hasa
longstanding religious and legal tradition. This tradition is rooted in the
Torah, the Old Testament, and is extended in various legal chronicles, most

notably the Talmud, which was compiled around 500 B.C.E. However, the
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¥ secularization that many nations experienced. beginning in the {9th. cen-
¥ tury, has feft its mark on the Jewish people too. Today, most Israelis are
¥ secular, and their links with Jewish culture are rather loose. This popula-

tion gives Western culture more weight than Jewish tradition. The secular
majority does not feel a deep bond with its historical roots. and is open to

¥ adopting legal norms that originated in Western civilization. Therefore.

US law does not encounter a significant cultural barrier in Israel. which fa-
cilitates the integration of American norms.

V1. SECURITY INTERESTS

The principal statute on security interests in Israel is the Security Inter-
ests Law, 1967. In addition, there are certain provisions in the Companies

55 Ordinance that apply to charges on company assets. Under the influence of
g Engfish law, company law in Israel recognizes a type of charge that does

not exist with respect to an individual’s assets, namely, the floating charge.

i This is a charge on company assets that crystallizes into a specific charge

on the occurrence of certain events, usually the issue of an order for wind-

The Security Interests Law deals with a wide range of subjects, such as

£ the replacement of charged property. securing the obligations of another,
¥ termination of a security interest, realization of the collateral, and so on.
£ The most important provision conceming security interests is found in sec-
2 tion 4 of the Law. Section 4 prescribes that security is effective against
E other creditors of the debtor only when the collateral has been deposited
£ with the creditor or with a bailee on his behalf, or when the security interest
& s registered. In present day practice, the registered security interest occu-

pies a central position in the faw of modemn legal systems. The main advan-

& tage of this kind of security interest lies in the fact that the collateral re-
mains in the hands of the debtor, who presumably will make the most
k. cifective use of it.

In this limited survey, another principal provision will be dealt with

. more extensively. Section 2(b) of the Law states that the provisions of this
. Law shall apply to evéry transaction, however designated, the intention of

which is to charge an-asset as security for an obligation. 1 he legislature

g was, in fact, concerned about the possibility of parties succeeding in avoid-
¢ ing the application of the Law by indirect methods, such as by dressing se-
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B (aking the same approach. Isracli law. by contrast, is not c‘ietailfad. lee Leg-
F L ature has made do with a general provision, that classification of agree-
B nents as security interests depends on the substance of the agreement
¥ rather than on its form. _
E | believe this is one area of the law that should be homogenized. For
 : example, Israel trades with both Europe and the US._ Eur'opean exporters
¥ ihat ship goods to Israel and extend their buyers credit, :snpulatc atitle re-
¥ \ention clause in their sale agreement, believing tha_t this protects them if
B the [sracli importer becomes insolvent. At the same time, American expor-
¥ ters that ship goods to Israel do not rely on title retention provisions, and
¥ demand various securities instead.
Israeli law on this issue has seen changes. In 1991, the Supreme Court
¥ 1eld that retention of title would be deemed 2 security intere:st arrange-
ment, and that the supplier would have priority over oth.er c.;redltors for t?le
4 purpose of collecting his debt from the asset, only if his ngl}t were regis-
£ rered. This decision effectively meant adoption of the American perspec-
tive on this issue. But in 2003 this case law was set aside, when the Con.zrt
¥ held that the result of a title retention provision was to grant the supplier
£ priority over other creditors of the buyer, regardless of whether the ar-
B rangement was registered or not. _
m\%\;hafbrought fbout this change? One explanation offered by t%\e C?urt
¥ was that in most countries, retention of title clauses give the supplier prior-
ity over the buyer’s other creditors, and this pric_mty does§ nctt dep?nd on
E registration. The Court disregarded the fact that in countries in Whlf‘.h t-he
E' (2w stipulates that classification of an agreement as creating security in-
" terest depends on substance rather than form, as does Section 2_(b) of the.ls-
E* acli Security Interests Law, the system is different, an.d the title rctentlo.n
B clause is treated as a security interest. But the change in the Co.urt’s posi-
¥ iion was also influenced by other factors. The previous derfiswn, which
E only recognized the supplier’s priority if he r'egistered his ng_ht, was de-
® signed to promote publicity: any preference given to any cred_ltor r.nust be
P Leflected in a registry. According tothis approach,a prope.rty right, in ot.ht?r
words, enforceability against third parties, may not t.ye validated .unles‘s it is
® made public. But in recent-years, the importance ass'lgned to registration mn
8 he various areas uf law in Israel has decreased. This can be seen first and
foremost in real estate. Israeli courts have in recent years Iear'led t.oward a
¥ less formal approach. This new way of thinking reduces certainty in trade,

curity agreements as a sale or lease. In order to restrict such possibilities,
the substance of a transaction, rather than its form, determines the applica-;
bility of the statute. In other words, the Security Interests Law applies toall§
transactions that are in substance security interests, i.e., whenever a trans-;
action gives priority to a creditor over another creditor, €ven though it may :
not objectively appear to have the form of a security interest. This provi-
sion is taken from the American Uniform Commercial Code. _
Let’s analyze the implications of Section 2(b) through the common ex- 4
ample of retention of title in sale transactions. In most sale transactions in
Israel, especially when the buyer is a retailer rather than the end consumer, ,
a credit arrangement is used. The supplier gives the buyer short-term §
credit, alfowing him to pay for what he bought a few months after delivery. §
The supplier in such transactions wears two hats: he both supplies the asset, ;
and provides the financing. As the financer, the supplier is concemed that §
the buyer might become insolvent before he has paid the price, where- §
upon the supplier becomes an unsecured creditor, just like ail the buyer’s 1
other creditors. To protect themselves, suppliers stipulate that ownership ;
of the sold asset transfers to the buyer only after payment of the final in- §
staliment. This provision means that if the buyer-becomes insolvent before 4
full payment has been made, the asset still belongs to the seller, who is then
entitled to demand its return, and no other creditors will have rights to this 3
asset, 4
To the best of my knowledge, in the Continental legal systems and in'
England, stipulations of this kind give the supplier priority over the buuyer’s p
other creditors. The supplier may repossess his asset, which does not be- 4
come part of the pool of assets for liquidation. On the other hand, US law
views the retention of title provision as a security interest agreement, p
which must be registered in the registry of security interests. A retention of ;
title agreement that is not registered is not enforceable against the buyer’s ;
other creditors. A
I have already mentioned that the Uniform Commercial Code is very de- g

tailed. In this context too, the Code goes further than simply stating that 2
any agreement whose purpose is to create a security interest, regardless of,
the form the parties have given it, is governed by the laws governing secy-,
rity interests. The Code specifically addresses title retention and states that ;
it is governed by the provisions of article 9 with regard to security interests. §
Canadian law follows US law, and other countries have also considered ,
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but also grants the court flexibility and enables it to see justice served i
cases where a strictly formal approach would have caused an injustice. %

This takes us back to the tension between the local culture and the hod
mogeneity needed in this era of globalization. The evolution of Israeli casg
law on this issue is consistent, I believe, with the cultural norms of the I}

supreme values. The public prefers value-based rulings that would take th:
special circumstances of each case into account. This is the same mindsé]
that has led to a significant expansion of the principle of good faith in thg
performance of contracts and other obligations, to a greater extent than if
many legal systems. E

To conclude, globalization and the tight link between entities in differg
ent countries promote Jegislative homogeneity, especially in the field of
commercial law. There is no doubt that such homogeneity would streany
line trade. But homogeneity is not all. We must be sensitive to the fact th
sometimes, laws that originate in one culture are not suited to a populatiog
with an entirely different cultural background. 1
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